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EDITORIAL

I
n a rare unanimous verdict pronounced by nine

judges, the Supreme Court has ruled that privacy is a

fundamental right that requires constitutional pro-

tection. It was always known or assumed to be a com-

mon law right. Occasionally, and somewhat grudgingly,

it was recognised in some verdicts as a fundamental

right. In concluding that “the right to be left alone” is an

inalienable part of being human, the court has restated

a fundamental principle, namely that some rights are

natural and inherent; constitutions only recognise

them and make them explicit. This restatement of �rst

principles became necessary mainly due to a strange

and perverse argument by the Union government in the

course of the hearings on the validity of its Aadhaar-

based unique identity scheme that privacy is not a fun-

damental right. The fact that all the judges unanim-

ously came down on this argument shows how much

the government misunderstood the constitutional un-

derpinnings of privacy as a value in itself and as an in-

eluctable facet of human dignity. The government ar-

gued that privacy is “so amorphous as to defy

description”, that it is needless to call it a fundamental

right as it is one in common law, and that it has been

given statutory protection in di�erent forms. There was

even a suggestion that privacy is an imported value and

that it is elitist. All these arguments fell by the wayside.

The outcome was not entirely unexpected. Not many

would have seriously believed a constitutional court

would rule that privacy is not a cherished right in a

democracy. What implications the ruling would have

on state policy and citizens’ rights will be the core issues

in future. A welcome aspect of the judgment is that it

makes it clear that sexual orientation is part of privacy

and constitutionally protected, and that the 2014 ver-

dict upholding Section 377 of the Indian Penal Code is

�awed. This opens up the case for a much-needed re-

consideration. As for Aadhaar, it is pertinent to note

that the judges have referred to the restrictions and lim-

itations that privacy would be subject to. The test to de-

cide the validity of any such restriction is that it is reas-

onable, based on fair procedure and free from

arbitrariness or selective targeting or pro�ling. It can

also be based on compelling state interest. This is where

a cautionary note is in order. Courts exercising writ jur-

isdiction should be cautious about the nature of the re-

lief they grant based on wide and open-ended claims of

breach of privacy. The verdict has advanced and revivi-

�ed core constitutional principles in an era in which

privacy is pitted against state interest. Somehow, pri-

vacy as a value �nds itself at loggerheads with notions of

national security, the needs of a knowledge society and

even socio-economic policy. Hopefully, this judgment

will set many such concerns at rest and bring about a

more equitable relationship between citizen and state. 

Citizen vs State
The unanimous verdict on privacy is a

restatement of core constitutional principles

T
here are inequalities and then there are inequalit-

ies within unequal entities. That reservation in

jobs and education did address socio-economic

disparities in India to some degree is true. But, equally,

the bene�ts of reservation have not been distributed

equitably, and large segments of the weaker sections

and backward classes continue to have no access to

quality education or meaningful employment. The rel-

atively rich and dominant sections among the back-

ward castes have tended to take up a disproportionately

larger share of the reservation pie. The introduction of

the concept of ‘creamy layer’ to isolate the well-o�

among those eligible for reservation was initially per-

ceived as an attempt to limit the bene�ts of reservation,

and to politically divide the bene�ciaries of reservation.

But, properly implemented, it could have had the e�ect

of allowing a more equitable spread of the bene�ts of re-

servation. The Union Cabinet’s decision to set up a com-

mission to examine the issue of sub-categorisation of

the Other Backward Classes speaks to the long years of

failure in e�ectively preventing large sections of the

creamy layer from taking advantage of the quota system

to the detriment of the poorer sections among their

own caste groups. In e�ect, the Union government is

now seeking to ensure a more equitable distribution of

reservation bene�ts by further di�erentiating caste

groups coming under backward classes on the basis of

their levels of social and economic backwardness. If the

categorisation of the creamy layer had been done con-

sistently and uniformly, there would not have been any

felt need to di�erentiate among the caste groups. The

decision on sub-categorisation came on the same day

the Cabinet decided to raise the ceiling for deciding

who remains outside the creamy layer to those earning

₹8 lakh annually, an increase of ₹2 lakh. This is at cross-

purposes with the move toward sub-categorisation, al-

lowing as it does those with higher earnings to enjoy re-

servation bene�ts. The reservation pie is limited, and

no group, whether rich or poor, dominant or subservi-

ent, can hope to gain except at the expense of another

socio-economic category.

Vote-bank politics has a lot to do with the prioritising

of caste-based categorisation over income-based di�er-

entiation to identify reservation bene�ciaries. Political

mobilisation on the basis of caste is far easier than on

the basis of income, and the BJP is clearly trying to

splinter the vote banks of the Samajwadi Party and the

Rashtriya Janata Dal in Uttar Pradesh and Bihar. The ef-

fort is to make other caste groups see dominant castes

such as Yadavs as competitors for education and em-

ployment. Evidently, this kind of political mobilisation

is not at odds with the BJP’s greater stratagem of Hindu

religious consolidation. But it may still result in leaving

out the truly deserving from reservation bene�ts.

Caste and class
Sub-categorisation of OBCs feeds the BJP’s

recent attempts at caste-based mobilisation

The guillotine has fallen on the
right of men to unilateral divorce
by mere pronouncement in one go.
It is a re�ection of the failure of
politics in India, and the pusillan-
imity of the political class that is its
custodian, that the practice had
the long life that it enjoyed in a sec-
ular republic. And even though it is
disappointing that none of the
judges came to the conclusion of
the unconstitutionality of triple
talaq via the path of equal rights —
in this case of India’s women — it is
yet the case that the highest court
of the land has pronounced a neg-
ative verdict on the practice. Rul-
ings by the Supreme Court can
have signi�cant spread e�ects. 

Far-reaching rulings
Even when rulings in one case may
not directly impact those in other
areas, they have the potential to
change behaviour across society.
Thus, activists see the ruling
against triple talaq as generally em-
powering women among India’s
Muslims. Similarly, the ruling that
has closely followed it in time,
namely the one upholding privacy
as a fundamental right of the cit-
izen under the Constitution, is be-
lieved to have major implications
for the lives of Indians. We can see
immediately that it stalls the incipi-
ent rise of the surveillance state.
But it has been suggested that it has
the potential to impact the Indian
state’s regulation of sexual rela-
tions. In particular, it has been sug-
gested that the ruling has a bearing
on the constitutional validity of
Section 377 of the Indian Penal
Code (IPC) which criminalises acts
“against the order of nature”. In
the �rst instance, this immediately

devalues by association the homo-
sexual condition, a historical
peeve of European Christianity. It
should be recognised that even
though all religions drawing upon
West Asian culture have strictures
against homosexuality, it was the
West that justi�ed sexual persecu-
tion on aesthetic grounds. Under
Hitler homosexuals were to be ex-
terminated so that Germany would
be populated by the perfect race. It
needs to be acknowledged at the
same time that it is the Christian
West that has taken the lead in re-
versing the historical prejudice
against homosexuality and that
members of its political class have
played a leading role in this. But we
live in India and must perforce ad-
dress its realities. 

Within minutes of the Supreme
Court’s ruling on the primacy of
privacy, commentators pointed
out that it has implications for Sec-
tion 377 as no longer can sex acts in
private be overseen by law. While
this may at �rst blush appear to be
a tenable interpretation, it is not an
argument that is made by activists
for gay rights. Incidentally, it must
be said that this group includes a
large number of Indians who are
not in any way circumscribed by
Section 377 as the �ght for sexual
equality is not spearheaded by gay
men. So why is the argument

against Section 377 not to be based
on the right to privacy but to be
premised instead on the idea of the
right to equality before the law?
While privacy is of paramount im-
portance, in itself it cannot be the
clinching argument in the context.
After all, do individuals have the
right to violence in the privacy of
their homes? We may well agree
with a man that his home is his
castle, and therefore beyond the
invasive remit of the state, but we
are unlikely to agree with his right
to domestic violence. He has no
right to subjugate his spouse
through violence, not even in the
privacy of his home. The case
against Section 377 must be based
on the argument that it is arbitrary
in proscribing all but the ‘mission-
ary position’ in intercourse. What
the Indian law as it stands does is to
violate the right to non-discrimin-
atory treatment of the LGBT com-
munity who invariably reject this
position.

So are we witnessing the en-
dgame of Section 377? Hardly, it
would be seem, though we should
not give up all hope to seeing a civ-
ilised India in our lifetime. Why so?
At least, the arguments of some of
the judges of the Supreme Court
are not a cause for optimism. The
swing judge, so to speak, in the
talaq ruling thought of the practice

as bad in religion and therefore not
“good in law”. This has a direct
bearing on the path of LGBT rights
in India as homosexuality is pro-
scribed in some religions. Is this to
be interpreted as suggesting that
India’s gay Muslims and Christians
should remain criminalised for all
time? Not if we are to go by the
court’s earlier rulings. The NALSA
judgment of 2014 is a landmark one
in that it upheld the right to choose
one’s sexual orientation. However,
it did not go far enough to call for a
repeal of Section 377. In some
ways, however high-minded the
judges in that case may have been,
they did not allow their minds to
soar enough to recognise sexual
rights as legitimately redeemable
through practice. 

The political argument
While the courts may get away
without addressing the sexual
rights of Indians constrained by
Section 377, the political class can-
not any longer credibly do so. The
Bharatiya Janata Party (BJP) and
the Congress cry themselves
hoarse with their slogans ‘sabka
saath, sabka vikas (together with
everyone, everyone’s progress)’
and ‘inclusion’, respectively. If the
populace are to see these as meant
to no more than stimulate a self-in-
duced rapture, the political parties
have their task cut out. The Con-
gress must recognise that the pro-
visions of this law are exclusionary
in that it leaves out a section of In-
dians. The BJP on its part had bet-
ter get to �nally see that ‘vikas’ is all
about �ourishing lives and not just
making goods in India for sale
abroad. If the Kinsey report on
sexuality based on the United
States experience is to be taken as a
benchmark, we would have to
heed its �nding that around 10% of
men are homosexual. 

This is larger than some of In-
dia’s religious groups. It appears
that for the main political parties of
India, sabka vikas amounts to priv-
ileging religion, even when it is ex-

clusionary. But if they would only
dare to see the full logic of their
pronouncements, they cannot
shrink from devoting their ener-
gies to empowering the LGBT com-
munity in India. Among India’s
political parties, the CPI(M) alone
has frontally sought repeal of Sec-
tion 377, even though this may have
something to do with the intelli-
gence of its JNU-educated leader-
ship rather than their MPs, not to
mention the rank and �le of the
party. The Congress did include
Section 377 in its manifesto in 2014,
but somewhat limply under the
section on governance, betraying
its timidity. After all, its clan-based
allies from Uttar Pradesh and Bi-
har, on whom it increasingly relies,
seem unable to see beyond their
families and their biradari, show-
ing little concern for women, lin-
guistic minorities or civil liberties
in general. 

Fighting with pride
Having tasted the sweetness of
power, the BJP has begun to choose
its words more carefully. As soon as
the ruling on triple talaq was an-
nounced, the entire leadership
was all agog with tweets and state-
ments. The Minister for Law and
Justice spoke of the judgment hav-
ing upheld “gender justice, dignity
and equality”. He couldn’t have
been more precise. Could he not
have noticed that that is exactly
what repeal of Section 377 of the
IPC will achieve on the sexual
plane, we wonder. But while legis-
lation for its repeal may be some
way o�, the LGBT movement of In-
dia is here to stay. Chances are that
in a city near you preparations are
on right now for the next annual
‘Pride’ march. It would be a party
with a di�erence as all parties are
welcomed. You could even walk
your talk.

Pulapre Balakrishnan is Professor of
Economics, Ashoka University and Senior
Fellow, Indian Institute of Management,
Kozhikode

Endgame for Section 377?
The argument against it must be premised on the idea of the right to equality before the law, not just privacy

Pulapre Balakrishnan
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Tasked with determining if instant
triple talaq is gender discriminat-
ory under the Constitution, a terse
order at the end of Tuesday’s Su-
preme Court verdict summarises
the results of its labours: “By a ma-
jority of 3:2 the practice of ‘talaq-e-
biddat’ – triple talaq is set aside”.
Score-sheet summaries of this kind
have been deprecated ever since
the Supreme Court’s decision in
Kesavananda Bharati (1973). From
a careful reading of the three separ-
ate judgments that make up the
court’s decision in the instant case,
it is not at all entirely clear that
triple talaq was in fact “set aside”
by a majority of 3:2.

The three judgments
In one common judgment, two of
the �ve judges (Rohinton F. Nar-
iman and U.U. Lalit) held that triple
talaq was an element of statutory
law — the Muslim Personal Law
(Shariat) Application Act, 1937 —

and, being arbitrary, was unconsti-
tutional. They declined to express
an opinion on the more general
question of whether religious per-
sonal laws were immune from con-
stitutional scrutiny under Article
25, which guarantees all citizens
the right to freely practise their re-
ligion. (The Shariat Act of 1937 con-
tained no reference to triple talaq
and merely declared that the
Shariat would be applicable uni-
formly to all Muslims in India in de-
termining issues such as marriage,
divorce, etc. Before the passage of
this Act, Hindu inheritance laws
were applied to certain Muslim
communities in the North-Western
Provinces, Punjab and Gujarat.
This had a particularly pernicious
e�ect on the rights of Muslim wo-
men which were relatively better
secured under the Shariat.)

In a second common judgment,
Chief Justice J.S. Khehar and Justice
S. Abdul Nazeer held that the prac-
tice of triple talaq, being a compon-
ent of personal law, was protected
by Article 25 of the Constitution
and could not be interfered with by
the court. In the same breath they
directed that this practice be ab-
rogated by Parliament through
legislation.

Matters standing thus evenly di-

vided, the entire weight of the de-
cision shifted to the opinion of the
�fth judge, Justice Kurian Joseph.
From the summary, we would ex-
pect him to have concurred with
Justices Nariman and Lalit on the
unconstitutionality of triple talaq.
Astonishingly, his decision (a mea-
gre 27 pages in a 397-page judg-
ment) goes neither way. Justice
Joseph holds triple talaq to be inop-
erative not because it violates fun-
damental rights, but because it is,
on his reading, “Anti-Quran” and
hence violative of the Shariat.
Tellingly, he disagrees with Justices
Nariman and Lalit on whether “the
1937 Act is a legislation regulating
triple talaq and hence, [would be
subject to the test] of Article 14”.
This is a central pillar holding
Justice Nariman and Justice Lalit’s
argument together, and on no reas-
onable view can Justice Joseph’s

judgment be understood as ‘con-
curring’ with theirs.

A cosmetic unity
What we are left with is two judges
who uphold the constitutional im-
munity of triple talaq, two who
strike it down as unconstitutional,
and one who does not think it is
even law.

In light of this radical discord
between Justice Joseph and
Justices Nariman and Lalit, what
are we to make of the misleading
“3:2” majority by which triple
talaq was allegedly set aside as
unconstitutional?

Whatever else one might read
into the decision, it is clear that
three judges of the Shayara Bano v.
Union of India case did not come to
the determination that triple talaq
is gender discriminatory and
hence unconstitutional — the very
question that they were tasked
with answering.

It is possible to cosmetically
unite the three ‘majority’ judges at
the level of an abstract intention,
evinced in their judgments, that
triple talaq is an undesirable prac-
tice and ought not to remain law.
Such an indulgent interpretation
however would reduce the com-
plex task of judgment to the arbit-

rary, whimsical exercise of signing
a summary — hardly worth the seri-
ous judicial time that this case has
consumed. Undoubtedly, over
time, this decision will come to be
misdescribed in textbooks and
judgments as one that ‘declared
triple talaq unconstitutional’. In
this process, 27 pages of Justice
Joseph’s writings will probably be
rendered mute in order to furnish
the decision with an identi�able
ratio.

As o�cers of the highest court in
the land, judges of the Supreme
Court ought to be held accountable
to high standards in their task of
clarifying the law. They need re-
minding that the analytical rigour,
clarity and consistency that their
judgments lack will not somehow
assemble in the minds of subordin-
ate judges and students of the law,
and that achieving a mathematical
result (3:2) is no substitute for a
reasoned decision.

Despite a 397-page judgment
from the highest court in the land,
‘somehow’ is the best answer we
have to the question of why triple
talaq is no longer law.

Prashant Iyengar is a lawyer currently
pursuing his doctoral studies at Columbia
University

How the numbers compute
Making sense of the Supreme Court’s split verdict on triple talaq

Prashant Iyengar
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Right to privacy
By overruling its own cases
delivered in 1954 and 1961
on the right to privacy, the
nine-judge Constitution
Bench of the Supreme Court
has steered the course of
jurisprudence in such a way
that it is in tandem with the
evolving values of a
progressive society (“Right
to privacy is ‘intrinsic to life
and liberty,’ rules SC”,
August 24). The court is
aware that its verdict will
have a bearing on other
issues such as the
criminalisation of
homosexuality and the
abortion rights of women. It
will have to brace itself to
tackle a �urry of petitions
challenging various laws
that allegedly violate the
right to privacy.
The government has not
crowned itself with glory by
blowing hot and cold on the
privacy issue, arguing once
that there is no fundamental
right to privacy and now
saying that privacy is a right
subject to reasonable

restrictions. It has its task
cut out to formulate a
credible and robust data
protection law so that the
Aadhaar scheme passes
muster with the court as
privacy-compliant.
V.N. Mukundarajan,

Thiruvananthapuram

It is premature to
understand the impact of
this judgment on Aadhaar;
that’s for a separate day. The
linking of Aadhaar to PAN,
mobile numbers and so on
will raise the amount of
direct and indirect tax
collections as it will provide
the government with an
e�ective tool to manage
fraudulent practices. Even
after the government’s
aggressive push to ensure
transparency, there are still
many who oppose Aadhaar.
Only time will tell if the
Supreme Court will back
these people or not.
Jai Prakash Gupta,

Ambala 

We rejoice that the right to

privacy has been
unambiguously and
emphatically declared a
fundamental right. It easily
ranks as one of the most
signi�cant rulings of the
country’s top court since
January 26, 1950. Thanks to
the verdict, the right to
privacy is now inalienable,
paramount, and inviolable.
It lends a new dimension to
the notion of personal
liberty and marks the
beginning of a new era for
individual freedom. It
recognises privacy as
something at the core of
human dignity. It helps us
shed the fear of our private
lives being intruded upon.
The right to privacy may
appear to be “amorphous”,
but it inheres in almost all
the rights and freedoms
guaranteed by the
Constitution. “The right to
be left alone’’ or “the right
to choose solitude if I want
solitude or the freedom to
socially cohabit, that is, if I
want it”, to borrow from
Justice D.Y. Chandrachud, is

now made sacrosanct. Most
importantly, it rede�nes the
relationship between the
state and the citizens and
keeps others out of one’s
kitchen and bedroom, thus
pre-empting the emergence
of a totalitarian state.
Surveillance and invasion of
privacy will be the last to
have constitutional or legal
sanction.
The ruling does not come in
the way of delivery of
bene�ts to the
impoverished through
welfare schemes. It does not
dispense with the Aadhaar
scheme and PDS, but
requires the government to
put in place a robust data
protection mechanism in
order to prevent the misuse
of biometrics and personal
details collected from the
common people.
G. David Milton,

Maruthancode, Tamil Nadu 

Tragedy on tracks 
The gimmick of the Railway
Minister, of gaining high
moral ground while the

Cabinet reshu�e is being
facilitated, cannot
whitewash the stain on the
Railways’ image (“Prabhu
o�ers to quit, but Modi says
‘wait’”, August 24). The
Indian public is not so naïve
so as to be fooled into
believing that good
governance means
introducing bullet trains
and Wi-Fi while the quality
of services o�ered remains
poor and safety remains a
huge concern. The solution
does not lie in Suresh
Prabhu resigning. Concrete
action needs to be taken on
the ground and
accountability has to be
established across the
board. 
Varghese George,

Secunderabad

It is good that the Railway
Minister o�ered to resign. It
reminds me of how Lal
Bahadur Shastri had
resigned following the
Ariyalur train disaster in
1956. Such a crop of
politicians is seldom found

these days.
K.V. Seetharamaiah,

Hassan 

Suresh Prabhu’s resignation
o�er is laudable. At a time
when even State Ministers
are glued to their seats and
refuse to resign in the wake
of a scam or a tragedy, he
must be complimented for
volunteering to demit o�ce.
However, the Railways
needs to introspect and take
some hard decisions to
address the serious
de�ciencies in track
maintenance and safety
protocols. Unless sustained
e�orts are taken to improve
operational e�ciency, it will
be di�cult to instil
con�dence among the
travelling public. More
importantly, such tragedies
would have a dampening
e�ect on the Prime
Minister’s vision of
introducing bullet trains. 
P.K. Varadarajan,

Chennai
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DATA POINT

Amidst rising political tensions between
India and China, trade relations
between the two countries have come
under some pressure recently. India’s
trade de�cit with China, which stands at
over $50 billion, has been projected by
many on the Indian side as an economic
evil that needs to be curbed by all
means. To this end, they have deman-
ded heavy tari�s and bans on Chinese

imports. The trade de�cit with China, in e�ect, is seen as a loss
to India and a gain to the Chinese economy. So, naturally,
steps to curb it are seen as justi�ed.

Balance of trade
Union Commerce and Industry Minister Nirmala Sitharaman,
for instance, held talks with her Chinese counterpart earlier
this month demanding greater access for Indian goods to the
Chinese market. While the idea of unrestricted cross-border
trade sounds great, the focus of her talks was on trimming the
trade de�cit rather than promoting free trade. Such fear of the
trade de�cit, however, makes very little economic sense. This
is because, contrary to popular belief, the prevalence of a
trade de�cit, or a trade surplus for that matter, says nothing
about whether a country bene�ts or loses out from trade. In
fact, since free trade between countries happens on a volun-
tary basis, where individuals try to improve their lives, it is al-
ways bene�cial to all sides. This is also the fundamental logic
behind the overwhelming support for free trade among
economists.

To make things simple, the balance of trade re�ects how an
economy earns its foreign exchange, and how it decides to
spend it subsequently. Take the case of India’s trade de�cit
with China. India earns Chinese yuans primarily from
Chinese investors who seek to invest in assets in the country.
At the same time, India uses these yuans that it receives from
Chinese investors mostly to purchase Chinese goods, rather
than to invest them in Chinese assets. This preference among
Indians for Chinese goods rather than assets, combined with
Chinese preference for Indian assets rather than goods, is
what causes India to su�er a trade de�cit. If Indians had a
greater preference for Chinese assets, and the Chinese had a
greater preference for Indian goods, the situation would re-
verse and India would enjoy a trade surplus instead. The trade
de�cit is thus a mirror image of a capital surplus, which is
formed by the relatively larger in�ow of Chinese capital into
India than vice versa.

As one can see, quite obviously, there is very little that is
wrong with this state of a�airs. A man who sells his assets to
his fellow countrymen to purchase goods from them, for in-
stance, would su�er a trade de�cit and a capital surplus with
the rest of the country. Very few would argue that the man suf-
fers a loss from the trade, while the rest of the country gains
from it. The same logic holds true when it comes to trade
between countries as well. It is high time irrational fears over
trade with China, or any other country, are put to rest once
and for all.

Don’t fear trade de�cit
Irrational fears over trade with China or
any other country must be put to rest 

PRASHANTH PERUMAL J. 
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While episodic outbursts
when the public broad-
caster commits some sin
of omission or commis-
sion are natural, they

usually peter away after some self-
righteous indignation. Such transi-
ent interest can hardly achieve any-
thing beyond a few column centi-
metres, as we need to look at what
heavy chains bind Prasar Bharati
before calling it a poodle.

On a leash
In 1990, V.P. Singh’s government
passed a landmark Act to delink the
two state monopolies, All India Ra-

dio and Doordarshan, from the gov-
ernment that earlier Congress re-
gimes had used to the hilt. A new
autonomous corporate holding,
namely Prasar Bharati, was desired,
but the bureaucrats of the Informa-
tion and Broadcasting Ministry en-
sured, through two sections, 32 and
33, that effective control remained
with them. In any case, the Act was
put into cold storage throughout
P.V. Narasimha Rao’s tenure and it
was only on the Supreme Court’s
order that it was taken out in 1997,
dusted and operationalised.

After bundling off the first CEO
who took ‘autonomy’ too seriously

within a few months, the
Ministry ensured for sev-
eral years that its own Ad-
ditional Secretaries
doubled up as CEOs of
Prasar Bharati. Though
some were outstanding,
they were vulnerable and
the Ministry clamped
‘dominion’ status through total
funding control. Some 48,000 em-
ployees recruited by the Ministry in
the Soviet days were unceremoni-
ously passed on to Prasar Bharati,
weighing it down with unmanage-
able numbers and hardwired
sarkari mindsets. Under law, their
pay has necessarily to be borne by
government but it invariably makes
a hue and cry about Prasar Bharati
bleeding it.

When the Prasar Bhar-
ati Board (one must com-
pliment the present and
previous one) demanded
justice and autonomy,
they were laughed away.
There were, and still are,
several excellent profes-
sionals in DD and AIR,

but governmental systems demoral-
ise and punish initiative. Almost
every minister has enjoyed these
hegemonic powers as secretaries
could never exercise these without
acquiescence or encouragement.

Colossal wastage
Some 10-12 years ago, a couple of
ministers pumped money into DD
for making its own serials, replacing
the earlier successful model of

Ramayan, Mahabharat and Buniy-
aad, and the result was pathetic. All
they did was to enrich the private
producers and damage DD’s TRPs
beyond repair but, despite best ef-
forts, that model has not been re-
placed even now. Over the decades,
countless radio and TV stations
were set up and even when it was
known that less than 2% of India
watches terrestrial transmission
through rooftop rod antennas, not a
single of the 1,400-plus towers
could be shut down. These, and
short wave radio transmitters,
guzzle power, money and bind
down a lot of manpower. So do the
45 TV studios whose 100-odd staff
produce just half an hour’s pro-
gramme per day. But then, who
bells the cat that appoints every-

one, including the board members?
Section 17 transferred all assets and
properties from the Ministry to
Prasar Bharati, but in 20 years, the
rules of transfer could not be made.

Every time the organisation hires
‘updated professionals’ from the
open market to try to make old ele-
phants run a bit like racehorses, ‘in-
siders’ are egged on to complain
and inquiries instituted. Parlia-
mentary committee recommenda-
tions enjoining autonomy and the
Pitroda Committee report are all
stuffed into lockers, while control is
exercised daily through adroit di-
vide and rule at the top. Until the
organisation is forcefully decoupled
from its massive sloth and totally
detoxified, there is no option but to
keep singing the master’s anthem.

Is Prasar Bharati its master’s voice?
The organisation is looking down the barrel unless it is

decoupled from its massive sloth and totally detoxi�ed

Jawhar Sircar 
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The public service
broadcaster (PSB) acts
as a protector of the
nation’s conscience,
preserving its cultural

ethos and core values. In a plural-
istic society like India, the PSB plays
a pivotal role in maintaining the so-
cial fabric. Its aims encompass two
main strands: radio and television
should give people the programmes
they want to hear and watch, and
also satisfy social purposes such as
education and the promotion of
citizenship.

The Prasar Bharati (Broadcasting
Corporation of India) Act, 1990, in

Section 12, defines its primary duty
of organising and conducting pub-
lic broadcasting services to inform,
educate and entertain the public.
Article 19 (1) (a) of the Constitution
has guaranteed freedom of speech
and expression as a fundamental
right. Broadcasting is the most im-
portant and integral aspect of com-
munication through which this
right to freedom of speech and ex-
pression enshrined in it could be
freely disseminated and sustained.

In the contemporary high-trac-
tion media buzz characterised by
TRP ratings, consumerist tilt, ag-
gressive advertising and thirst for

brand imaging, TV chan-
nels have no choice but to
cater to the gallery — often
resulting in not-so-desir-
able content. It is against
this backdrop that DD and
AIR play a positive role to
strike a balance between
the quest for entertain-
ment, the thirst for revenue, and
the zest for social, cultural and na-
tional priorities. Thus, the priorities
for the PSB are quite different from
the private channels where key in-
dicators are intangible.

Need to professionalise
The large networks of AIR and DD
play a key role in upholding the
unity and integrity of the country
and values enshrined in the Consti-

tution. At this juncture
there is an essential re-
quirement for autonomy,
decentralisation and de-
volution of power within
Prasar Bharati with the
aid of professional man-
agers to run its business,
specifically for content,

marketing, commercial operations
and most importantly the regional
networks. A thorough look at the
systems and procedures is essential
to reorient its bureaucracy and in-
crease efficiency, innovation and
creativity. Operating procedures
and internal processes should be
transparent to reduce the possibil-
ity of any collusion and corruption.

Urgent action is required in the
area of human resource develop-

ment including cadre review, staff
size, organisational structure, etc.
as a step towards a more compet-
ent, efficient and professional or-
ganisation. Both AIR and Doordar-
shan need to capitalise on its full
potential and the possibilities of the
new media. Under the Prasar Bhar-
ati Act, the Central government can
legitimately ask the corporation to
furnish all forecast, estimates, in-
formation and documents with re-
gard to its financial transactions
and engagements. It is incumbent
upon the PSB to evolve more ag-
gressive strategies for marketing its
programmes, archival material, fa-
cilities and services and expertise to
meet the infrastructural and tech-
nological challenges in future.

The PSB’s vision is unbiased,

credible and autonomous, which
makes Indians better citizens, en-
riches their lives with correct in-
formation, quality entertainment
and value education. Presently, the
basic flaws in organisation and con-
trol need to be fixed in-house.
Blindly following foreign models
may not be appropriate due to
uniqueness of its character, needs
of the audience and the relevant
constitutional requirements. The
PSB has to set its own house in or-
der, to serve the public good and
provide information services that
commercial broadcasters may find
difficult to achieve. The perception
created about the PSB being its
master’s voice is a myth. 

The views expressed are personal

There’s much that can be improved, but the vision of the

public broadcaster is unbiased, credible and autonomous

Bimal Julka
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The Prasar Bharati
Corporation that ad-
ministers DD and AIR
has been in limbo and
decay for decades.

The average age of its demoralised
programme staff is 50-plus. Urban
elites see it as obsolete and out of
sync with audiences. The chal-
lenges are overwhelming. After a
long night, there is a glimmer of
possibility. We must support this.

Deepening reach
Prasar Bharati is expanding its
reach among regional and rural
audiences, the disadvantaged and

the disenfranchised, providing
them local content in tune with
their needs and tastes. This is a core
constituency for a public service
broadcaster. Last year, the viewer-
ship of DD’s Kisan channel grew by
60%, that of a bouquet of its re-
gional channels by nearly 70% and
the revenue from DD DTH (Direct
To Home) service against competi-
tion from big players like Tata Sky
and Airtel increased by 48%. DD is
set to launch a major programming
initiative for the critical North-East
channel. It is completing a massive
content commissioning and acquisi-
tion exercise. More than ₹100 crore

has been invested in 100
different programmes in
diverse genres. The
Doordarshan/ Public Ser-
vice Broadcasting Trust
partnership has yielded
650 independent docu-
mentary films so far, with
more to follow. They have
won 59 national awards from the
President of India and won an
award from around the world for
virtually every second film. It can
be done! Make in India for the
world!

A clear vision
The albatross around Prasar
Bharati’s neck is the ambiguity
between the public, legal face of its
autonomy and the reality of its rela-

tionship with Shastri
Bhawan (where the office
of the Information and
Broadcasting Ministry in
Delhi is located). It is
confused about its role,
its aspirations, about
how its success and fail-
ures are to be judged: by

the revenues it earns or its audience
share. Are these to be compared to
the commercially driven satellite
channels? Should it be an articu-
lator and promoter of the govern-
ment’s agenda and its point of view
or should it strive to be a neutral
media space for civil society?

It does not help its agendas and
aspirations if its prime-time slots
and identity are auctioned off to the
highest bidder without even a refer-

ence to nature and quality of con-
tent — as was done. It will be more
prudent to scale down Prasar Bhar-
ati in the short term and improve ef-
ficiency to lower costs.

An important investment
Public broadcasting justifies and
needs public money because its em-
phasis, unlike commercial televi-
sion, is to deliver messages to audi-
ences motivated by the public good.
It is the antidote to the cacophony
of the private electronic media that
delivers eyeballs to its advertisers.
When successful, public broadcast-
ing sets exemplary standards of
quality and serves as an example of
good taste, of decency and values;
it is impartial and occupies a neut-
ral space between the political

agendas of the state and those with
commercial agendas.

Prasar Bharati has struggled on
most counts. It is not too late. It
must have genuine autonomy and
be encouraged to create and sustain
a professional organisational struc-
ture to enable it to function with
the transparency and accountabil-
ity of a good public enterprise. In
time this could evolve into a public-
private partnership.

This is as important a public in-
vestment as in education, health
care and an efficient legal justice
system. A society that lacks an ef-
fective alternative media space and
voice diminishes its fundamental
democratic freedoms and choices
while reinforcing the cultures of the
privileged.

The public, legal face of its autonomy belies the reality

of its relationship with the I&B Ministry
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Mr. Y.B. Chavan, Union Home Minister, told me in an inter-
view to-day [August 24, Poona] that if measures to counteract
the Shiv Sena movement failed, the Government would not
hesitate to resort to legal action to deal with the reactionary
movement. Mr. Chavan said that the passing of a resolution
unanimously by the Maharashtra Pradesh Congress Commit-
tee early to-day condemning the Shiv Sena movement
showed in no uncertain terms the sincerity of purpose of the
Congress workers in Maharashtra and also the mind of Gov-
ernment leaders alike. He said he had asked Mr. Mohan Daria,
Member of MPCC to meet South Indian leaders in Bombay to
allay their fears.

FIFTY YEARS AGO AUGUST 25, 1967

‘Legal action to check Shiv Sena if needed’
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FROM ARCHIVES

A determined attempt to murder a European was made in Al-
fred Park, Allahabad the other night. It appears Mr. Willaim
Godfrey, son of the late Mr. Godfrey, formerly Deputy Exam-
iner, Eastern Bengal State Railway Accounts, was out for ride
in Alfred Park. At about eleven O’clock at night he took his
seat on a bench and lit a cigar. Suddenly he felt a blow on his
back, and turning round he just saw the arm of an Indian.
Withdrawing from the second blow Mr. Godfrey, who bled
profuse, shouted for help and was taken by a policeman to his
house on jatka. It was found Mr. Godfrey had received two
stabs on his back with some sharp cutting instrument, one
penetrating very near the lungs. The perpetrator ran away,
but the police are making investigation. Mr. Godfrey is doing
well in Civil hospital.

A HUNDRED YEARS AGO AUGUST 25, 1917

Alleged attempt at murder. 

Washington
Consensus
Economics

This is a set of neoliberal
economic prescriptions
made by the International
Monetary Fund, the World
Bank, and the U.S. Treas-
ury to developing coun-
tries that faced economic
crises. It recommended
structural reforms that in-
creased the role of market
forces in exchange for im-
mediate financial help.
The term was coined by
British economist John
Williamson in 1989. While
some said that the Wash-
ington Consensus was
used to impose harsh con-
ditions that were unhelp-
ful for economic recovery,
others have argued that al-
though not perfect, it was
favourable to long-term
economic growth in devel-
oping economies.
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CONCEPTUAL

The Hindu Quiz: Snack on

Science
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THE WEB 3

The Right of Children to
Free and Compulsory
Education (Second
Amendment) Bill of 2017
aims to maintain the
standard of elementary
education along with the
avowed objective of
providing compulsory
education to children
between the ages of six
and 14.

The new Bill introduced
in the Lok Sabha proposes
to substitute Section 16 in
the Right of Children to
Free and Compulsory
Education Act of 2009,
which provides that “no
child admitted in a school
shall be held back in any
class or expelled from
school till the completion
of elementary education.”
The provision was made
in the original Act because
examinations were often
used to hold back children
who obtained poor marks.
Parliament had no inten-
tion to demotivate a child
by compelling him or her
to repeat the same class or

leave school altogether.
However, the recent

years have seen several
States and Union territor-
ies raise the adverse im-
pact of Section 16 on ele-
mentary education.
Authorities claimed that
there was a steady dip in
the learning standards of
students in elementary
classes.

The new Bill has substi-
tuted Section 16 “in order
to improve the learning
outcomes in the element-
ary classes”. The Centre
said this step has been
taken after “wide delibera-
tions with all the
stakeholders”.

The Bill provides for a
regular examination to be
conducted in the fifth and
eighth classes at the end of
every academic year. If a
child fails in the examina-

tion, he or she shall be
given “additional instruc-
tion” and granted an op-
portunity for re-examina-
tion within the next two
months.

In case the child fails in
the re-examination too,
the appropriate State gov-
ernment would be em-
powered with the author-
ity to allow schools to
either hold back or not
hold back the child in the
same class. No child, how-
ever, shall be expelled
from a school till the com-
pletion of elementary edu-
cation, the Bill clarified.

Earlier this year, the
NITI Aayog had called for
a review of the provisions
of the 2009 Act on the
ground that the best inten-
tions enumerated under
Section 16 were actually
proving detrimental to
elementary learning pro-
cesses. Stakeholders ar-
gued that the situation
was such that a child
could be promoted till
eighth class without prob-
ably being even able to
read or write.

To read and write better 
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ACT ONE

The dilemma on detention and improving learning outcomes 

Krishnadas Rajagopal 
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